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Introduction 

 

In view of the growing globalization of the world’s financial markets, the SFC issued 

the Consultation Paper on the proposed amendments to the SFO to enable the SFC 

to obtain information to provide supervisory assistance to overseas regulators. 

 

This submission is made in response to the SFC’s Consultation Paper dated 19 

December 2014 and our comments and suggestions are set out below. 

 

Consultation Questions  

 

Question 1: Do you have any alternative suggestions to the proposals in this 

Consultation Paper which could achieve the same objectives that the proposed 

amendments to sections 180 and 186 intend to achieve?  

 

We are, in principle, in favour of the proposed amendments and we note that it is 

important for the SFC to provide supervisory assistance to overseas regulators in 

order for the SFC to be in a position to seek for help in return in the future. However, 

there is some uncertainty as to whether the proposals would be unfairly prejudicial to 

licensed corporations regulated by the SFC. We are concerned that the SFC’s 

supervisory assistance may inadvertently trigger a full scale SFC investigation into 

licensed corporations that are regulated by the SFC and the overseas regulator given 

that the overseas regulator’s request for information may not contain details and 

background information as to why such request for information is made. 

 

Question 2: Do you have any comments on the proposal that the purposes of 

supervisory assistance should be limited to those discussed in paragraph 25(b) 

above? 

 

We have no comments on this. 

 

Question 3: Do you have any comments on the proposal that the power to 

gather information for supervisory assistance purposes should be limited to 

those discussed in paragraphs 25(a) and (c) above? 
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We have a concern with respect to paragraph 25(c) and the point regarding that the 

proposed amendments only need to cover licensed corporations and not registered 

institutions as it is more appropriate for overseas regulators to request supervisory 

assistance directly from the Hong Kong Monetary Authority (HKMA) for registered 

institutions. We believe that the SFC and the HKMA should have similar regulatory 

powers at all times in order for Hong Kong to have a consistent and coherent 

regulatory framework. We encourage the SFC and HKMA to align their supervisory 

powers as closely as possible and to implement any similar amendments at the same 

time. This approach would bring the HKMA to a level playing field with the SFC and 

improve Hong Kong’s overall regulatory regime. 

 

Question 4: Do you agree that there is a need to have the legal pre-requisite of 

obtaining written undertakings from the overseas regulators? Do you have any 

comments on the scope of the undertakings discussed in paragraph 25(d) above? 

 

We agree that there is a need to have a legal pre-requisite of obtaining written 

undertakings from overseas regulators as it safeguards the confidentiality of the 

information. The proposed legal pre-requisite is also in line with the standard adopted 

by regulators in other major jurisdictions. However, we note that there was no 

discussion in the Consultation Paper about what an overseas regulator should do in 

the event of a breach of an undertaking. Although a written undertaking is binding, 

there is still a risk of breach of confidentiality and improper use of the information the 

SFC provided the overseas regulator. If such a situation arises, we believe that a 

notification to the SFC and the licensed firm affected by the breach can be an 

important mitigation strategy that has the potential to benefit both the parties. We 

recommend that the Commission should consider requiring an overseas regulator to 

notify the SFC of any breach of the undertaking. 

 

Additionally, we feel that there is a need for the Commission to clarify as to what the 

consequences of the breach of an undertaking are and for failures to provide 

notification of the breach if any harm is suffered by the affected licensed firm. We 

recommend that the SFC explains to the industry with more details of the 

consequences and remedies of breaching such an undertaking. 
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Conclusion 

 

We agree in principle with the proposed amendments set out in the Consultation Paper. 

We appreciate the Commission’s aim to address obstacles to supervisory information 

and to facilitate mutual assistance as part of a global effort to improve the supervision 

and oversight of licensed firms, while a balance between rendering assistance to 

overseas regulators and minimizing potential prejudicial impact to licensed firms 

should be struck. 

 

END 
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