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Introduction 
 
We prepare this submission in response to the Securities and Futures Commission’s 
(SFC) Consultation Paper on the Regulatory Framework for Pre-deal Research (“the 
Consultation Paper”) and please find our replies to the questions stated in the 
Consultation Paper and our viewpoint on whether it is appropriate to impose a “Quiet 
period” for Pre-deal research reports.  
 
 
Question 1: Extending the requirements under paragraph 16 of the Code of 
Conduct of Persons Licensed By or Registered with the Securities and Futures 
Commission (“the Code of Conduct”) to Pre-deal Research 
 
This initiative is to be welcomed.  We agree that the restrictions laid down in the Code of 
Conduct should also apply to analysts preparing pre-deal research.   
 
Pre-deal IPO research reports 
 
The issue is whether there should be a “Quiet period” for investment banks acting as 
sponsor such that they cannot release pre-deal research report for a period of time 
before the IPO takes place.   
 
This issue was raised in SFC’s Consultation Paper on the Regulatory Framework for 
Addressing Analyst Conflicts of Interest in 2004. After the consultation exercise, the SFC 
concluded that there were different views on this issue and therefore it expressed no 
conclusion at that time. 
 
In August 2005, another round of SFC consultation took place in the consultation paper 
entitled “Consultation Paper on Possible Reforms to the Prospectus Regime” on this 
issue. The Consultation Conclusion was published in September 2006 with conclusion 
below: 
 

 
“…the Commission believes that its policy concerns regarding inequality of 
information and inaccurate information would not be fully addressed by prohibiting 
the issue of written pre-deal research reports by connected analysts (coupled with 
the requirement for publication of leaked verbal pre-deal research and commentary 
by the issuer of an IPO prospectus) as originally proposed in the Consultation 
Paper. 
 
Moreover, some market participants have indicated that the requirement to publish 
leaked pre-deal research would be very disruptive to the initial public offering 
(“IPO”) process and of little value to prospective investors. 
 
In recognition of the role pre-deal research reports play in price discovery in the 
IPO process, the Commission will not at this stage impose a ban on pre-deal 
research (whether oral or written) but will extend (and expand where appropriate) 
the scope of paragraph 16 of the Code of Conduct for Persons Licensed by or 
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Registered with the SFC (“Code of Conduct”) to ensure independence and 
objectivity of research analysts.” 
 

It took 4 years to address this issue again by issuing this consultation paper. In the past 
4 years, market changes and regulatory regime is changing as well. Given the fact that 
HK will probably emerge as the top IPO capital raising center in the world in the near 
future, we do not understand why SFC does not take this opportunity to revisit this issue. 
Instead, SFC did not raise this as a discussion point in the consultation paper.  
 
Currently Hong Kong does not ban pre-deal research.  On the other hand, the USA does 
ban pre-deal research. Singapore used to take a restrictive approach to pre-deal 
research whilst noting that the relevant authorities have recently softened their positions.  
 
As to Australia, as the SFC’s Consultation Paper on Possible Reforms to the Prospectus 
Regime in the Companies Ordinance rightly pointed out, pre-deal research is heavily 
regulated by the Corporate Act 2001.  Section 734(7)(e) allows publication of pre-deal 
research only if it: 
 

“is a report about the securities of a body or proposed body published by 
someone who is not:  
(i)  the body; or  
 (ii)  acting at the instigation of, or by arrangement with, the body; or  

  (iii)  a director of the body; or  
(iv)  a person who has an interest in the success of the issue or sale of the 
securities. “ 

 
Thus, pre-deal research cannot be issued by the interested parties.   
 
As regards the United Kingdom, there is a general prohibition on financial promotion in 
Section 21(1) of the Financial Services and Markets Act 2000: 
 

“A person (“A”) must not, in the course of business, communicate an invitation or 

inducement to engage in investment activity.” 

 

This general prohibition is subject to a number of exceptions.  In particular, pre-deal 

researches may be issued by an authorized person.  According to article 31, “authorized 

person” means: 

 

“(a) a person who has a Part IV permission to carry on one or more regulated 

activities; 

(b) an EEA firm qualifying for authorisation under Schedule 3; 

(c) a Treaty firm qualifying for authorisation under Schedule 4; 

(d) a person who is otherwise authorised by a provision of, or made under, this 

Act.” 
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Therefore, authorized investment banks may still publish financial promotion, such as 

pre-deal researches.  Nevertheless, as regards the timing of publication, paragraph 

12.2.12 of the New Conduct of Business Sourcebook (“COBS”) published by the 

Financial Services Authority provides that: 
 

“The FSA would expect a firm to consider whether or not other business activities 
of the firm could create the reasonable perception that its investment research 
may not be an impartial analysis of the market in, or the value or prospects of, a 
financial instrument. A firm would therefore be expected to consider whether its 
conflicts of interest policy should contain any restrictions on the timing of the 
publication of investment research. For example, a firm might consider 
whether it should restrict publication of relevant investment research 
around the time of an investment offering.” (Our emphasis) 

 
Thus, the relevant authority in the United Kingdom has fully recognized the potential 
conflict of interest in relation to pre-deal researches. 
 
We agree that there should not be any across-the-board absolute ban on pre-deal 
researches released by the sponsor investment banks. In light of the need of market 
transparency, it can beneficial if we allow the sponsors to release pre-deal researches.   
 
Nevertheless, the potential conflict of interest is evident and the SFC should strike a 
delicate balance between market integrity and transparency.  
 
It is proposed that there should be a quiet period of at least 1 month. This reduces the 
risk of the sponsors abusing pre-deal researches as a market tool to boost shares 
subscription. In spite of the fact that the SFC and the sponsors themselves may have 
already imposed sufficient compliance measures to ensure fairness, it can still be argued 
that the potential conflict of interest is so significant that one must not allow the sponsors 
to release further report at this stage.   
 
Most importantly, it symbolizes the SFC’s determination to ensure market integrity and 
fairness so as to increase public confidence in our financial institution. On the other hand, 
the problem of the market having insufficient information is mitigated since the sponsors 
can still release pre-deal researches before the Quiet period commences.   
 
In so far as the research departments may be adversely affected by the Quiet period, it 
is submitted that since the investment banks as a whole benefit from being a sponsor, 
the price it pays is very reasonable in light of the policy reasons articulated. 
 
We note that under Paragraph 16.5(g) of the Code of Conduct for Persons Licensed by 
or Registered with the SFC, there is an existing quiet period which last for 40 days after 
the IPO and 10 days after the secondary offering.  
 
In particular, there is an exception to this rule, namely sponsors can still release 
research report on occurrences of major events that would affect the price of the 
securities and the events are known to the public.  We agree that the same exception 
should apply to the pre-deal researches Quiet period.   
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As to the other exception, namely when “the firm has been issuing investment research 
on the listed corporation with reasonable regularity”, it may be argued that for the sake of 
consistency it must also apply to the pre-deal researches Quiet period. These 
exceptions, coupled with the fact that sponsors can still release pre-deal researches 
before the quiet period commences, can effectively ensure that the market can have 
sufficient information regarding the company in question. 
 
In terms of disclosure, in any event, the sponsors, in releasing pre-deal researches (if 
they are allowed to do so), must fully disclose their interests so as to enable the readers 
and investors to make an informed choice.  
 
It should be noted that merely stating that the investment banks releasing the pre-deal 
researches are the “sponsors” cannot bring the message home in so far as ordinary 
investors, who are usually less sophisticated, are concerned.  Therefore, in disclosing 
their interests the banks should fully explain their potential benefits from the IPO deal in 
a prominent space as required under Paragraph 16.10 of the Code of Conduct. 
 
 
Question 2: Extending the requirements under paragraph 16 of the Code of 
Conduct to REITs Research 
 
Paragraph 16.2 of the current Code of Conduct provides that: 
 

“(h) “Securities” for the purposes of this paragraph means shares issued by a 
listed corporation and any warrants or options on these shares which are listed or 
traded on The Stock Exchange of Hong Kong Limited.” 
 

The current Code does not expressly mention REITs and hence the proposed 
amendment is to be welcomed.  We agree that analysts researching on REITs should 
also observe the Code of Conduct especially when REITs are gaining popularity in Hong 
Kong.  To this extent we agree with the proposal. 
 
 
Question 3 – Question 7: Information Provided to and Sought by the Research 
Analysts  
 
At the outset we wish to highlight the policy considerations of this proposal. The first 
rationale is to prevent information asymmetry between professional investors and retail 
investors.  The second consideration is to prevent companies from releasing information 
through informal way and to circumvent the relevant restrictions regarding the 
prospectus. 
    
It is submitted that it would also be desirable if the SFC can encourage the companies to 
release more important and accurate information to the general public. This is particular 
true viewed in light of the recent reform in relation to the disclosure of price-sensitive 
information (PSI) by listed companies. As the SFC recognizes in the present proposal, 
information relating to companies applying to be listed can be as influential as 
information relating to listed companies. If the SFC is willing to initiate a PSI disclosure 
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reform in relation to the latter, the SFC may also consider another disclosure reform in 
relation to the former.  This can effectively eliminates information asymmetry and ensure 
compliance. 
 
 
Question 3: The firms’ obligations 
 
We agree that the firms should have the obligations to ensure that the analysts can 
prepare their research independently and fairly. This is especially so when the firms 
themselves may be purchasing or underwriting the securities in question. The potential 
conflict of interest is evident. 
 
 
Questions 4: Analysts seeking information 
 
We agree in principle that the analysts must not seek information from the companies 
applying for listing. We also urge the SFC to ensure that the companies would not 
actively provide those information to the analysts. 
 
It is emphasized by the SFC Consultation Paper that the SFC does not intend to prohibit 
due diligence or inclusion of the information developed by the analysts. In short, the 
analysts are free to “create” their own sources of information. Those information is 
inevitably developed from the “raw data” relating to the companies. On the other hand, 
the analysts cannot ask for information from the companies. The distinction here is that, 
in the first scenario (which is permitted), the analysts obtain the “raw data” (e.g. from due 
diligence) and develop his own view based on those raw data.   
 
To put it in simple terms, there is a “value-added” portion.  In the second scenario (which 
is not permitted), the analysts are merely seeking information from the companies.  In 
other words, they are simply transmitting those information without really analyzing it.  It 
is submitted that the SFC should draw a clear line between “creating or adding your own 
information” and “seeking information from the companies”.   
 
This is not without difficulties since the two processes are inevitably linked. When the 
analysts develop his own information, it is very likely that he has to seek raw data from 
the companies first. Whether the analysts are creating their own information or are 
merely seeking information without digesting it is a question of degree, not kind. The 
SFC ought to develop a clear guideline so as to enable the analysts to comply with this 
rule.  To this end, the proposed amendment plays a vital role. 
 
 
Question 5: The Proposed Amendment 
 
The proposed amendment however does not articulate the aforesaid distinction. It 
provides: 
 

“(c) An analyst should not seek to obtain from the new listing applicant or its 
advisers any material information or forward looking information (whether qualitative 
or quantitative) concerning the new listing applicant that is not:  
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(i) reasonably expected to be included in the prospectus; or  
(ii) publicly available.” 

 
The amendment does not distinguish the “mere seeking of information” from “creating 
your own information”.  It merely contains a note stating that due diligence would not be 
prohibited:  
 

“Note: The expectation that an analyst only uses information that is reasonably 
expected to be included in the prospectus or that is publicly available does not 
preclude an analyst from conducting his own due diligence such as undertaking site 
visits.” 

 
The research analysts may find it difficult to interpret the note since the proposed 
amendment does not enunciated the above distinction with the necessary precision.  
This may unduly restrict the research of the analysts because, in face of such unclear 
rule, most analysts would prefer to pay safe or err on the safe side and refrain from 
carrying out thorough investigation. It is submitted that apart from listing out the 
examples of permitted activities, another advisable approach is to articulate the above 
distinctions in the amendment. 
  
 
Question 6: Sponsors’ Obligation 
 
We agree that a viable way is to impose an obligation on the part of the sponsors to 
ensure that all disclosed materials are contained in the prospectus or the relevant 
documents. Once again, it is submitted that this can be also done by encouraging the 
companies to make more disclosure to the public through the prospectus or relevant 
documents. 
 
This issue is also interwoven with the above proposal in relation to analysts seeking 
information.  As aforesaid, there seems to be a distinction between “creating information” 
(e.g. through analysts’ due diligence, which is permitted) and “seeking information” 
(which is not permitted). Therefore, due diligence (or perhaps other form of research 
activities) is still allowed in so far as the analysts are concerned and the Code of 
Conduct governing the analysts will make the relevant changes, although it is noted that 
the amendment may suffer from a lack of clarity.   
 
Here, on its face allowing due diligence would seem to amount to a breach on the part of 
the sponsors, because information obtained through due diligence is unlikely to be 
contained in the prospectus or relevant documents. 
 
Therefore, if some sort of research analysts activities such as due diligence is permitted, 
there ought to be a similar exception in so far as the sponsors are concerned, and these 
exceptions should be contained in the proposed amendment of the CFA Code of 
Conduct. 
 
 
Question 7: CFA Code of Conduct 
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However, it seems that the amendment does not embody such exceptions. The 
proposed amendment to paragraph 5 of the CFA Code of Conduct provides that: 

 
“5.10 Information Provided to Analysts in New Listings 

 
Where a Corporate Finance Adviser acts as a sponsor in relation to a listing of equity 
securities by a company on the Stock Exchange, the sponsor should take steps to 
ensure that all material information or forward-looking information (whether 
qualitative or quantitative) disclosed or provided to analysts is contained in the 
relevant prospectus or where the proposed listing does not involve a prospectus, the 
relevant listing document, offering circular or similar document.” 

 
Here, it seems that unlike the amendment to the Code of Conduct governing the 
analysts, the proposed amendment in relation to CFA does not specify any exception.  
There is no any “note” that allows due diligence.  On a literal reading, the sponsors may 
have to ensure that if due diligence is allowed, the information obtained by the analysts 
should also be disclosed in the prospectus or relevant documents.  The obligation seems 
to be a strict one.  This cannot be the case when due diligence is allowed in so far as the 
research analysts are concerned.  It is submitted that the proposed amendment should 
include a similar exception, and the rationale of the exception should be articulated with 
the necessary clarity. 
 
Conclusion 
 
We agree with the SFC that this reform is necessary to maintain the integrity of the 
research analysts and restore market confidence in the industry. However, we 
encourage the SFC taking one step further of revisiting the issue as to whether there 
should be “Quiet period” for Pre-deal IPO research. 
 
END 


