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Introduction 
 
The SFC has issued the Consultation paper on proposals to amend the Code of 
Conduct for Persons Licensed by or Registered with the Securities and Futures 
Commission (“Code of Conduct”) in relation to the establishment of the Financial Dispute 
Resolution Centre Ltd (“FDRC”) and the enhancement of the regulatory framework (“the 
consultation paper”) in November 2011.  
 
This submission is prepared in response to the consultation paper and will address the 
questions raised by the SFC. 
 

 
Q.1 Obligation to inform clients of their right to complain 
 
Under the SFC’s proposal, firms have the obligation to inform clients of their right to 
make a complaint to the FDRC if the complaints cannot be resolved internally. We agree 
with SFC’s suggestion subject to two qualifications below.  
 
Firstly, we suggest that the clients should be informed of this right once they launch a 
complaint to the firm, not after the firm fails to resolve the complaint internally. It is 
important for the clients to have a better understanding of their rights at the outset, and 
not only after they fail to settle the disputes internally. 
 
Secondly, we suggest that the firms should explain to the clients the mediation/ 
arbitration procedure of FDRC. In particular, it is contemplated that mediation will be the 
primary dispute resolution mechanism, and arbitration will only be used if mediation fails. 
Further, mediation is interest-based instead of right-based, i.e. the mediator is not a 
judge/arbitrator. It is important for the clients to understand that complaining to FDRC 
may not involve any fault-finding or fact-finding exercise. Rather, the complaint is likely 
to be resolved by negotiation between the firms and the clients. 
 
 

Q.2 Full Consideration 
 
Under SFC’s proposal, firms should consider the complaint and if the subject matter of 
the complaint relates to other clients, or raises issues of broader concern, firms should 
take steps to investigate and remedy these issues notwithstanding that the other clients 
may not have filed complaints. 
 
We agree with this suggestion. We note that if the complaint reveals “any material failure, 
error or defect in the operation or functioning of its trading, accounting, clearing or 
settlement systems or equipment” or “any material breach, infringement of or non-
compliance with any law, rules, regulations, and codes administered or issued by the 
Commission”, the firms have the obligation to report the matter to the SFC under the 
existing Code of Conduct (paragraph 12.5). 
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Q.3 Obligation to report to SFC 
 
Under the SFC’s proposal, the firms have the obligation to report (1) the receipt of a 
client’s complaint to the FDRC, (2) the initiation of the FDRC in response to a complaint 
(if requested by the SFC), and (3) the determination or settlement of the complaint (if 
requested by the SFC). 
 
We foresee some unintended consequence arising from the above proposed changes. 
First of all, imposing the reporting obligation on the firms may pressurize the firms to 
accede to unreasonable settlement terms when the firms and the clients attempt to 
resolve the complaint internally. This will give the clients an extra bargain chip, which 
can be leveraged by unreasonable or vexatious clients. 
 
At a fundamental level, mediation is interested-based and not right-based. The purpose 
of mediation is not to find out who is at fault. Nor is mediation a fact-finding exercise. The 
firm’s involvement in mediation does not indicate any fault on the firms’ part. Equally, the 
firms’ willingness to mediate or settle the claim does not mean that the firms are at fault. 
 
One cannot infer that the firm must be at fault merely because the settlement terms are 
in favor of the clients. However, given the SFC proposal to require the firms to report the 
settlement details, the firms may be discouraged from offering favoring terms to clients 
so as to prevent the SFC from drawing such inference. This proposal may in some ways 
hamper the effectiveness of the FDRC alternative dispute resolution mechanism. 
 
On the other hand, arbitration is right-based and we agree that the result of the 
arbitration should be disclosed to the SFC. 
 
We understand that the SFC is motivated by a desire to ensure that the regulators can 
have adequate access to relevant information. On the other hand, we are of the opinion 
that the existing paragraph 12.5 of the Code of Conduct is sufficient to achieve this 
purpose. 
 
 

Q.4 Full and Frank disclosure 
 
 
Under the SFC’s proposal, the licensed/registered persons should make full and frank 
disclosure before the mediators or arbitrators in connection with the FDRC. We disagree 
with this proposal. 
 
In most mediation cases the parties are not obliged to give full and frank disclosure. The 
parties are free to decide how much information they should reveal to the mediator or 
the other party. The “full and frank disclosure” obligation is only applicable to family 
mediation cases. For example, in the Agreement to Mediate in the Hong Kong Mediation 
Code, the “full and frank disclosure” clause only applies to family mediation. 
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Imposing such obligation on one party (i.e. the firm) but not the other party (i.e. the client) 
will also cause an imbalance and substantial unfairness to the firm. We believe that the 
proposed paragraph 12.6(a), which requires the firm to render all reasonable assistance 
to FDRC, should be sufficient to ensure that the firm adopts a mediation-friendly attitude 
in the mediation. 
 
In any event, the SFC must state with absolute certainty that the firms are only required 
to make full and frank disclosure to the mediator, and not to the other party (i.e. the 
client). Full and frank disclosure can be made in private sessions with the mediator, and 
not in the joint sessions (together with the clients). Further, the firms can prohibit the 
mediator from divulging any information to the other party (i.e. the clients). All of the 
above are established mediation principles and should not be disturbed by the Code of 
Conduct. 
 
 

Q.5 Telephone record kept for at least 6 months  
 
 
Given that compliance cost is unlikely to increase sharply and that a number of firms 
have already implemented this suggestion, we agree with the proposal.  
 
 

Q.6 No receipt of order by mobile phone 
 
 
Under the existing Code of Conduct, when order instructions are received through 
telephone, the telephone recording must be recorded by the telephone recording system. 
However, when order instructions are received through mobile phone, the conversation 
needs not be recorded, although the details of the conversation (e.g. the order, the time 
of receipt) should be recorded immediately. The SFC now proposes that the firms should 
prohibit their staff from receiving order instructions through mobile phone. In the future, if 
the market is closed clients should leave the order instructions on the firms’ recorded 
voice mailbox for execution on the next trading day. 
 
The SFC may appreciate that given the advanced of technology these days, using 
mobile communication with clients has been extremely common in this industry. We 
suggest that instead of imposing ban on receipt of order by mobile phone, the SFC 
should roll out a principle based approach on this area that the licensed firm should have 
a proper system to record client order. It is not that meaningful to focus on whether the 
order is receipt by mobile phone or any other means of communication given the 
advance of technology. For example, another question may arise or follow from the 
industry. i.e. whether order instructions can be received via facebook account, online 
personal email account of the relevant licensed representative. The key is not how the 
order is received. The focus should be whether the licensed firm, if allowing order be 
placed in whatever way, can demonstrate that they can keep a safe and complete record 
of the clients’ orders immediately with the order details.  
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It is also unclear that whether a licensed firm is in compliance with the requirement that 
clients’ orders can then be received via corporate mobile phone if their corporate mobile 
phone has proper recording function.  
 
 

Q.7 IP address 
 
 
Given the extensive use of internet technology by the firms, we agree with the proposal. 
 
 

Q.8 Amendment to Paragraph 7.1 
 
 
We agree with the proposal. 
 
 

Q.9 Obligation to report actual or suspected clients’ 
misconduct 
 
 
Under the SFC’s proposal, firms have the obligation to report actual or suspected clients’ 
misconduct and non-compliance with applicable law, rules, regulations and codes.  
 
We feel quite strong about this proposal. It must be recognized that one of the firms’ 
objective is to deliver services to the clients, not policing them or acting as investigation 
agent or informant for regulators. This is particularly so if the firms cannot ascertain with 
perfect certainty whether a breach is committed by the clients. Imposing this obligation 
puts the firms in a dilemma. On the one hand, the firms may be in breach of this 
requirement if the firms do not report the actual or suspected misconduct of their client in 
breaching of applicable laws, rules, regulations and codes. On the other hand if the 
clients are innocent, reporting them will no doubt hamper their business relationship.  
 
The amendment may have unintended consequence of punishing complying firms. It is 
also unclear as to whether the reporting identity of any client’s actual or suspected 
breach will be protected by the SFC in laws. Another issue may come up with the breach 
of confidentiality agreement between the licensed firm and their clients that the licensed 
firms may face civil claims from their clients for compliance with this proposed change.  
Liability on this area is completely not clear.  
 
We are concerned that the SFC viewpoint as stated in the consultation paper that the 
SFC have taken into account the existing obligations on firms to report suspicious 
transactions to the Joint Financial Intelligence Unit (JFIU) in compliance with the 
obligations under the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap. 405) 
(DTROP) and Organized and Serious Crimes Ordinance (Cap. 455) (OSCO) and that 



CompliancePlus Consulting  
 
Compliance Consulting • Funds Consulting 
Regulatory Consulting • Compliance Training 
 
 

 
CompliancePlus Consulting Limited 
801, Two Exchange Square, 8 Connaught Place, Central, Hong Kong 
Tel: (852) 3487 6903  www.complianceplus.hk  
Page 6 of 6 

the SFC did not see no good reason why, in appropriate cases, firms should not make 
reports to the JFIU and the SFC simultaneously.  
 
The above examples relate to illegal activities and breach of laws. We are not sure 
whether this rationale can be equally applied to any actual or suspected breach of the 
SFC codes as well as SFC codes are not laws.  
 
We urge the SFC looking into this proposed change further and may need to have 
further discussion with parties in the industry to assess the implication that this proposed 
change may bring to all the licensed firms and licensed individuals.  
 
Instead of adopting the above proposal, the SFC can consider establishing a specific 
hotline for licensed firms and individual to report any actual or suspected breaches of 
their clients on a voluntarily basis on known or no name basis.   
 
 

Q.10 expert witnesses 
 
We agree with the proposal in principle. 
 
For the sake of clarity, we propose that the phrase “without reasonable excuse” should 
be inserted to the suggested paragraph 12.7 of the Code of Conduct. This is also to 
recognize that the firms may have reasonable grounds to prohibit employees from 
serving as expert witnesses.  
 
 
END 


